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[bookmark: _Hlk70431815][bookmark: _Toc434998088][Instructions: This document provides a template for an energy audit contract between Energy Service Companies (ESCOs) and building owners. The template suggests the key sections and sub-sections to include to support users in preparing a comprehensive contract. The users should make whatever edits they deem appropriate and either delete or fill in any missing information based on what they wish to include in the contract.
This template assumes the energy audit will be followed by the negotiation of an Energy Savings Performance Contract (ESPC), but can be tailored to other types of retrofit contracts (e.g. shared savings).




LETTER OF INVITATION

[Release Date]


[Contract Name]
[Contract Number]

[Company Name] referred to herein as “Owner” is inviting your company, referred to herein as “ESCO”, to prepare an energy audit report, also referred to as Detailed Facility Study (DFS), to be conducted on the site(s) of operation of the Owner (as defined in Schedule 2), referred to herein as “Premises” in line with the attached Terms and Conditions. 

Whereas:

(A) The Owner intends to increase energy efficiency at their Premises by applying certain energy saving measures.
(B) ESCO has expertise in the design, installation, implementation, operation and measurement and verification of energy savings measures at premises similar to the Premises.

Tenders must be lodged in accordance with the attached document.

Please reply no later than [Submission Deadline].

Any queries regarding this tender are to be referred to [Contact Person] on [Contact Person Details].

Thank you,

Signed by
[Name of Person Issuing the Letter]
[Position Title]









	Form Number
	[Form Number]

	To be Supplied to
	[ESCO Representative(s), ESCO Company]

	Project Name
	[Project Name]

	Release Date
	[Release Date]

	Issuer
	[Name of Person Issuing the Letter]

	Response Date
	[Submission Deadline]




Approval

	Name
	Position
	Signature

	[ESCO Representative 1]
	[Title]
	[Name and Signature]




	[ESCO Representative 2]
	[Title]
	[Name and Signature]


































TERMS AND CONDITIONS

1. Definitions
[bookmark: _Ref372082232]Definitions
[bookmark: _Ref372082233]The following capitalised terms used in these terms and conditions (the “T&Cs”) shall have the meanings set forth below, unless the contrary intention appears: 
[bookmark: _Ref372082235]“Additional O&M Costs” means the increased operation and maintenance costs (as the case may be) of the Premises arising from the implementation of the ESMs over the Performance Guarantee Period (including any Maintenance Services Fees).
“Agreed Energy Tariff” means the amount paid by the Owner for electricity to be specified in the Agreed Form ESPC.
“Agreed Form ESPC” means the form of ESPC agreed on by the Owner and ESCO.
“ASHRAE Standards” means the standards defining the best practice energy performance requirements.
[bookmark: _Ref372082236]“Consequential Loss” means loss of profit, loss of revenue, loss of business opportunity, loss of reputation, economic loss, loss of contract, business interruption, loss of production, production stoppage, loss of data or indirect or consequential loss or damage.
[bookmark: _Ref372082237]“Contract Material” means all material used or brought into existence by either Party as part of, or for the purpose of performing the Services, including but not limited to documents, equipment, building modelling files, information and data stored by any means, including all intellectual property rights therein, but does not include computer software programmes or models owned, developed or used in a unique way by ESCO in connection with the performance of the Services.
[bookmark: _Ref372082241][bookmark: _Ref372082243][bookmark: _Ref372082238][“DFS Fee” means the remuneration payable to ESCO in accordance with Clause ‎4 (Fees) in the amount specified in ‎Schedule 1 (Summary of Contract Information).][footnoteRef:1]  [1:  	Note to Owner: Delete if not required.] 

“DFS Report” means the report to be prepared and delivered by ESCO in accordance with these T&Cs, based on ESCO’s undertaking of the detailed study of the Premises and related materials in accordance with these T&Cs.
“Energy Audit Report” means the report to be prepared and delivered by ESCO detailing its assessment of the Energy Consumption, Energy Savings and Energy Costs Savings.
“Energy Cost Savings” means, in relation to a Guarantee Year, the Energy Savings in such Guarantee Year multiplied by the Agreed Energy Tariff.
“Energy Savings” means, in relation to a Guarantee Year, the Adjusted Base Year Energy Consumption for such Guarantee Year less Energy Consumption for such Guarantee Year.
[bookmark: _Ref372082244]“ESCO” has the meaning set out in the Letter of Invitation.
“ESM Works Price” means the amount payable to ESCO for the ESM Works as specified in Payment Schedule, as such amount may be amended in accordance with this Agreement.

“ESMs” means Mandatory ESMs, Optional ESMs and/or any other energy saving measures and other operational and environmental measures specified in the DFS Report, and “ESM” means one of them.
“ESM Specification” means Specification of the work to be delivered by ESCO, including all tasks and activities to deliver the identified energy saving measures.
[bookmark: _Ref372082245]“ESPC” means the energy savings performance contract to be entered into between the Owner and ESCO, substantially in the form of the Agreed Form ESPC, and in accordance with the terms of these T&Cs. 
[“Future Developments” means possible changes to or impacting the Premises after the date of these T&Cs, as identified by the Owner and detailed in ‎Schedule 6 (Future Developments).][footnoteRef:2]  [2:  	Note to Owner: Delete if not required.] 

[bookmark: _Ref372082246]“Good Industry Practice” means with the standard of skill and care to be expected of an internationally recognised and experienced professional service provider regularly undertaking services of the same or similar scope and complexity as the Services.
[bookmark: _Ref325108048][bookmark: _Toc337504286][bookmark: _Toc337506521][bookmark: _Ref325108050][bookmark: _Toc337504288][bookmark: _Toc337506523][bookmark: _Ref372082240][bookmark: _Ref372082247]“Government” means the Government of The Kingdom.
[bookmark: _Ref325108049][bookmark: _Toc337504287][bookmark: _Toc337506522]“Governmental Authorisations” means all authorisations, orders, consents, decrees, permits, waivers, privileges, approvals from and filings with any Governmental Instrumentality necessary for performing the Services.
“Governmental Instrumentality” means each of the following:
[bookmark: _Ref325108051][bookmark: _Toc337504289][bookmark: _Ref325108052][bookmark: _Toc337504290]the Government, or any ministry, department or political subdivision thereof, any court, tribunal governmental entity, instrumentality, agency, authority, corporation, committee or commission controlled, directly or indirectly, by the Government, or any ministry, department or political subdivision thereof exercising executive, legislative, regulatory or administrative functions of the Government and having jurisdiction under the laws of The Kingdom over the Owner or ESCO; and
[bookmark: _Ref325108053][bookmark: _Toc337504291]any independent regulatory authority having jurisdiction under the laws of The Kingdom over the Owner or ESCO,
in each case, within The Kingdom and including any successor to, or assignee of, any of the foregoing exercising equivalent functions.
“Guaranteed Energy Cost Savings” means the Guaranteed Energy Cost Savings proposed by ESCO in the DFS Report.
“Guaranteed Energy Savings” means the Guaranteed Energy Savings proposed by ESCO in the DFS Report.
[bookmark: _Ref325108062][bookmark: _Toc337504302][bookmark: _Toc337506534]“Guarantee Year” has the meaning set out in the Agreed Form ESPC.
 “Infringing Part” has the meaning set out in Clause ‎6.3 (Intellectual Property Indemnity).
“Intellectual Property Rights” means all patents, patent licenses, patent applications, trade names, trademarks, trademark registrations and applications therefor, trade secrets, copyrights, know‑how, secret formulae and any other intellectual property rights.
“IPMVP” means the International Performance Measurement and Verification Protocol.
“Letter of Invitation” means the letter from the Owner to ESCO inviting ESCO to prepare the DFS Report in accordance with these T&Cs.
“Maintenance Services Fees” has the meaning set out in the Agreed Form ESPC.
[bookmark: _Ref325108128][bookmark: _Toc337504363][bookmark: _Toc337506578][bookmark: _Ref372082249]“Mandatory ESMs” means the ESMs which ESCO has designated as such in the DFS Report, and which the Owner must adopt as ESMs under the ESPC (if the Parties agree to proceed with the ESPC).
“Material” means any documentation, information or material supplied by the Owner to ESCO by whatever means, whether for the purposes of the performance of these T&Cs or otherwise.
“Maximum Payback Period” means the period (in calendar years) specified in ‎Schedule 1 (Summary of Contract Information).
“Measurement and Verification Plan” has the meaning set out in Clause 2.8(b) (DFS Report), and a sample for which is set out in Schedule 4 (Sample Measurement and Verification Plan).
“Measurement and Verification Services Fees” has the meaning set out in the Agreed Form ESPC.
[“Minimum Guaranteed Energy Savings” means the amount specified in ‎Schedule 1 (Summary of Contract Information).][footnoteRef:3] [3:         Note to Owner: Delete for ASHRAE Level 1 contract or if facility owner requests an energy audit without any guaranteed savings.] 

“Official Gazette” means Umm Al Qura, being the official gazette of The Kingdom.
“Operations” means the Owner’s day-to-day operations on the Premises.
“Optional ESMs” means the ESMs which ESCO has designated as such in the DFS Report, and which the Owner may opt to include as ESMs under the ESPC (if the Parties agree to proceed with the ESPC).
“Owner” has the meaning set out in the Letter of Invitation.
“Parties” means the Owner and ESCO, and a “Party” is each of them.
“Payback Period” means the number of Guarantee Years after which the aggregate Energy Cost Savings will first equal or exceed the Total Project Cost if the Energy Savings in each Guarantee Year are equal to the Guaranteed Energy Savings.
“Performance Guarantee Period” means the period specified in ‎Schedule 1 (Summary of Contract Information).	 “Person” means any individual, corporation, joint stock company, limited liability company, partnership, joint venture, association, trust, unincorporated organisation, Governmental Instrumentality, or other entity.
[bookmark: _Ref372082252]“Premises” means the property or properties of the Owner inclusive of the existing equipment and systems on the property or properties as further described in Schedule 2.
 “Proposed ESM Works Price” means the amount proposed by ESCO in the DFS Report for the ESM Works Price. 
“Proposed Measurement and Verification Services Fees” means the amount proposed by ESCO in the DFS Report for the Measurement and Verification Services Fees. 
“Services” means: 
(a)	the undertaking of the detailed study of the Premises and related materials in accordance with these T&Cs; and 
(b)	the preparation, delivery, amendment and redelivery of the DFS Report in accordance with these T&Cs.
[bookmark: _Ref372082253]“Taxes” means any tax, charge, impost, tariff, duty or fee of any kind charged, imposed or levied, directly or indirectly, by any Governmental Instrumentality, including any value‑added tax, sales tax, stamp duty, import duty, withholding tax (whether on income, dividends, interest payments, fees, equipment rentals or otherwise), tax on foreign currency loans or foreign exchange transactions, excise tax, property tax, registration fee or license, water tax or environmental, energy or fuel tax, and including any interest, penalties or other additions thereon.
“Term” has the meaning set out in Clause ‎8.1 (Term). 
“The Kingdom” means the Kingdom of Saudi Arabia.
“Total Project Cost” means the total cost of implementing, operating, maintaining and measuring the ESMs calculated in accordance with the formula set out in ‎Schedule 3 (Requirements for Study of the Premises and DFS Report).
2. Undertaking the Services
2.1 [bookmark: _Ref372082264][bookmark: _Ref372082299]Performance of the Services 
ESCO shall undertake the Services in accordance with Good Industry Practice, applicable law, ASHRAE Standards and these T&Cs.
2.2 [bookmark: _Ref372082316][bookmark: _Ref372082312][bookmark: _Ref372125432][bookmark: _Ref372082283]Statutory Requirements and Governmental Authorisations
[bookmark: _Ref372082317]ESCO shall ensure that ESMs, the Services and any proposals contained in the DFS Report comply with all relevant applicable laws.
2.3 Investigations
[bookmark: _GoBack]In undertaking the Services, ESCO shall:
(a) comply in all respects with ‎Schedule 3 (Requirements for Study of the Premises and DFS Report ); and
(b) satisfy itself as to the Owner’s requirements for undertaking the detailed study of the Premises and the DFS Report, including by:
(i) [bookmark: _Ref372082300]investigating the current condition, characteristics and use of the Premises and the Operations;
(ii) [bookmark: _Ref372082301]consulting with the Owner regularly;
(iii) [bookmark: _Ref372082302]informing the Owner in a timely manner of any information which ESCO requires from the Owner; and
(iv) [bookmark: _Ref372082303]investigating all Governmental Authorisations that may be required for the purposes of implementing the ESMs.
2.4 Personnel and Subcontracting
[bookmark: _Ref372082313]ESCO may not subcontract performance of the Services without the prior written consent of the Owner.
2.5 Directions
ESCO shall comply with any direction by the Owner given or purported to be given under a provision of these T&Cs. The Owner may give a direction orally but will confirm it in writing as soon as practicable. Such direction may only be binding on ESCO if, when and to the extent confirmed in writing. If, in ESCO’s opinion, the direction constitutes a Variation, ESCO shall inform the Owner accordingly and Clause (Variations) shall apply.
2.6 [bookmark: _Ref385083553]Compliance with Security and Access Procedures
ESCO’s access to the Premises shall be subject to ESCO’s compliance in full with all security and access requirements for the Premises, as may be notified in advance to ESCO by the Owner and from time to time.
2.7 [bookmark: _Ref449785859]ESCO to Provide Safety
(a) [bookmark: _Ref449785855]At all times, during performance of the Services, ESCO shall:
(i) implement and maintain work practices and systems to ensure safe systems of work on the Premises, consistent with Good Industry Practice;
(ii) comply with any safety procedures or instructions as may be required by the Owner.
(b) ESCO shall ensure that its employees, agents and subcontractors comply with the requirements of Clause ‎2.7‎(a).
2.8 [bookmark: _Ref385082602][bookmark: _Ref372082270][bookmark: _Ref373076968]DFS Report
(a) [bookmark: _Ref385084302]ESCO shall prepare and deliver the DFS Report to the Owner by the date specified in the Letter of Invitation.
(b) The DFS Report shall: 
(i) [bookmark: _Ref385082563]include proposals to implement each Mandatory ESM and any Optional ESMs; 
(ii) [bookmark: _Ref411436325][bookmark: _Ref385082566][bookmark: _Ref411436333]propose Guaranteed Energy Savings which are not less than the Minimum Guaranteed Energy Savings;
(iii) provide for a Payback Period not exceeding the Maximum Payback Period;
(iv) [bookmark: _Ref385082567]not include ESMs or other procedures which would or would have a reasonable likelihood of diminishing or adversely affecting the Operations and/or the Premises;
(v) [bookmark: _Ref385084298]include a detailed procedure for measuring and verifying Energy Cost Savings based on the sample measurement and verification plan attached at ‎Schedule 4 (Sample Measurement and Verification Plan) (the “Measurement and Verification Plan”); and
(vi) comply in all respects with Schedule 3 (Requirements for Study of the Premises and DFS Report).
(c) Following delivery of the DFS Report: 
ESCO shall provide the Owner all further assistance, advice or information reasonably required by the Owner in relation to the Owner’s review or evaluation of the DFS Report; and
ESCO shall amend or supplement the DFS Report in any way reasonably requested by the Owner.
3. [bookmark: _Ref372082323][bookmark: _Toc434998090]Owner’s Obligations
3.1 [bookmark: _Ref372082326]Provide Information
(a) [bookmark: _Ref372082327]Upon receipt of any reasonable request from ESCO, the Owner shall make available to ESCO all relevant information, documentation, data or any other material in the Owner’s possession which ESCO reasonably requires for performance of the Services including, but not limited to:
(i) [bookmark: _Ref372082328]subject to any secrecy, confidentiality or privacy obligations or requirements, any contracts relating to the operation and maintenance of the Premises and energy supply to the Premises;
(ii) [bookmark: _Ref372082329]energy bills and records relating to energy usage at the Premises during the previous three (3) years; and
(iii) [bookmark: _Ref372082330]details of the operation and maintenance of the Premises, including hours of operation, floor areas, number of occupants and energy usage patterns during the previous three (3) years.
(iv) energy systems information, including electricity loads lists, equipment specifications, facility design drawings, data sheets, and other relevant data subject to availability to the Owner.
(v) access to the Building Management System or other available monitoring station and any related historical data.
(vi) any other information of document required by ESCO for the performance of the Services.
The Owner does not warrant the accuracy of the Material and ESCO is entirely responsible for verifying the accuracy or otherwise of such Material.
Access
The Owner shall give ESCO a right of access to the Premises for the performance of the Services during normal business hours and as reasonably requested by ESCO.
4. [bookmark: _Ref372082337][bookmark: _Toc434998091]Fees 
4.1 DFS Fee
[The DFS Fee shall be payable to ESCO in accordance with Clause ‎4.2 (Payment of DFS Fee) for the performance of the Services. The DFS Fee is inclusive of all Taxes and shall not be subject to amendment or adjustment in any circumstances, except as may be agreed by the Parties in writing. 
4.2 [bookmark: _Ref372082339][bookmark: _Ref384816171]Payment of DFS Fee
(a) [bookmark: _Ref385088197][bookmark: _Ref384816133][bookmark: _Ref372082340]The Parties agree that: 
(i) [bookmark: _Ref372082342][bookmark: _Ref372082343]if the Parties enter into the ESPC, the DFS Fee shall be incorporated in the ESM Works Price and the DFS Fee shall be paid under the terms of the ESPC; and
(ii) the Owner shall only be required to make a payment of all or part of the DFS Fee to ESCO under these T&Cs in accordance with Clause ‎8.3 (Consequences of Termination) following termination of these T&Cs. 
(b) ESCO acknowledges and agrees that the only circumstances in which it shall be entitled to payment of all or part of the DFS Fee are as set out in Clause ‎4.2(a), and ESCO waives any right to claim any other amounts under these T&Cs.][footnoteRef:4] [4:  	Note to Owner: Delete if no DFS Fee shall be payable for the performance of the Services.] 

5. [bookmark: _Toc434998093]Negotiation of ESPC
5.1 [bookmark: _Ref372992480]Election by the Owner to Proceed with Negotiation of the ESPC
The Owner may, by notice to ESCO at any time following its receipt of the final DFS Report, notify ESCO that it wishes to proceed with negotiation of the ESPC. Any such notice from the Owner shall specify which of the ESMs it wishes to have implemented in the ESPC, provided that the Owner shall be required to have all Mandatory ESMs implemented in the ESPC. 
5.2 [bookmark: _Ref373077067]Negotiation of the ESPC
(a) Following an official order by the Owner in accordance with Clause ‎5.1 (Election by the Owner to Proceed with Negotiation of the ESPC):
(i) ESCO shall prepare drafts of:
(A) [bookmark: _Ref385163380]the ESM Specification, which shall be consistent with the DFS Report; and
(B) the Outline ESPC Implementation Schedule (as defined in the ESPC) which shall be prepared to a level of detail equivalent to [“Level 2”][footnoteRef:5]; and [5:  	Note to Owner: To be updated as required.] 

(ii) the Parties shall use reasonable efforts to negotiate and agree the ESPC as soon as reasonably practicable.
(b) [bookmark: _Ref373074453]The Parties agree that the ESPC shall be substantially in the form of the Agreed Form ESPC.
6. [bookmark: _Ref372082354][bookmark: _Ref385176458][bookmark: _Toc434998094]Entitlement to Use of Data Contained in the DFS Report
6.1 Intellectual Property in the Contract Material
Subject to Clause ‎6.2 (Intellectual Property Rights in Modelling Software), ESCO grants the Owner a perpetual, irrevocable, transferable, non‑exclusive, royalty‑free licence to use any Intellectual Property Rights in the Contract Material and the DFS Report for any purposes.
6.2 [bookmark: _Ref372082358][bookmark: _Ref373069193]Intellectual Property Rights in Modelling Software
(a) [bookmark: _Ref372082359]The Parties agree that ESCO retains all Intellectual Property Rights it has in relation to all modelling software, other computer programmes, any equipment, materials, systems and any other document or thing used by it to generate the data incorporated in the DFS Report and used during the performance of the ESM Works.
(b) [bookmark: _Ref372082360]Subject to execution of an ESPC, ESCO shall grant to the Owner a perpetual, irrevocable, non‑exclusive, royalty‑free licence to use any of the Intellectual Property Rights referred to in Clause ‎6.2(a). The Owner will not seek to commercialise the use of these Intellectual Property Rights. Such licence is limited for use on or in relation to the Premises. 
(c) [bookmark: _Ref372082361]The Owner shall not modify, copy, merge or reverse engineer the property referred to in Clause ‎6.2(a) with any other software programme, equipment or material.
6.3 [bookmark: _Ref372998146]Intellectual Property Indemnity 
ESCO indemnifies the Owner against any claims which the Owner is legally liable for, in respect of any infringement of third party Intellectual Property Rights relating to any part of the Contract Materials (excluding Contract Materials brought into existence by the Owner) and the DFS Report (the “Infringing Part”).  ESCO’s obligation to indemnify the Owner against claims is subject to the Owner:
(a) giving ESCO prompt written notice of the claim;
(b) not making any admission or prejudicing ESCO’s defence of the claim or ESCO’s ability to negotiate a satisfactory settlement;
(c) allowing ESCO the opportunity to control, at its own cost, the conduct of the defence and any negotiations for the settlement of the claim; and
(d) giving ESCO, at ESCO’s cost, such assistance and information as may reasonably be required by ESCO to assist ESCO with the conduct of the defence and any negotiations for the settlement of the claim.
ESCO shall, at its option, either replace or modify the Infringing Part with a non‑infringing part or procure for the Owner the right to use such Infringing Part.
7. [bookmark: _Ref372082382][bookmark: _Toc434998095]Indemnification; Insurance
7.1 [bookmark: _Ref373069261][bookmark: _Ref372629474][bookmark: _Ref372532670][bookmark: _Ref372082383]Indemnification 
Each Party (the “Indemnifying Party”) shall, subject to Clause 9 (Limitation of Liability), indemnify and hold harmless the other Party (the “Indemnified Party”) and agents against and from all claims, damages, losses, liabilities, costs, actions, fees and expenses (including legal fees and expenses) in respect of:
bodily injury, sickness, disease or death, of any person whatsoever; or
damage to or loss of any property, real or personal, 
in each case, which is attributable to any negligence, wilful act or breach of these T&Cs by the Indemnifying Party or any of its agents or subcontractors, unless such damage, loss, injury or death is attributable to the negligence or misconduct of the Indemnified Party, breach by the Indemnified Party of these T&Cs, or failure of the Indemnified Party to take reasonable steps in mitigation thereof.
7.2 Insurances
ESCO shall, in accordance with applicable law and Good Industry Practice, ensure that insurance policies are effected prior to commencing performance of the Services and remain current until termination or expiry of these T&Cs, covering liability for loss, damage, claims and all direct or associated costs and expenses in respect of persons employed by ESCO, third party liability etc.
8. [bookmark: _Ref372082389][bookmark: _Toc434998096][bookmark: _DV_M325]Term and Termination
8.1 [bookmark: _Ref372529360]Term
[bookmark: _DV_C1299]These T&Cs shall commence on the date of signature by the Parties of the Letter of Invitation and unless otherwise terminated in accordance with these T&Cs, shall continue until the execution of the ESPC (the “Term”).
8.2 [bookmark: _Ref373069372][bookmark: _Ref372082391]Early Termination 
Either Party may terminate these T&Cs:
(a) [with immediate effect by written notice to the other Party, if the ESPC has not been entered into by the Parties within two (2) calendar months after delivery (or redelivery) of the DFS Report in accordance with Clause ‎2.8 (DFS Report);][footnoteRef:6] [6:  	Note to Owner: This sub-clause may be deleted if ESCO will not be paid a DFS Fee for the Services.] 

(b) [bookmark: _Ref372082393]at any time by giving seven (7) days’ prior written notice to the other Party; or
(c) [bookmark: _Ref449787323]with immediate effect by written notice to the other Party upon the other Party’s material breach of any material provision of these T&Cs. 
8.3 [bookmark: _Ref384816528]Consequences of Termination[footnoteRef:7] [7:  	Note to Owner: If a DFS Fee is payable to ESCO for the preparation of the DFS Report, delete Option 2. If no DFS Fee is payable to ESCO for the preparation of the DFS Report, delete Option 1.] 

OPTION 1 (if a DFS Fee is payable) – delete as appropriate:
(a) If these T&Cs are terminated prior to the delivery of the DFS Report: 
by the Owner in accordance with Clause ‎8.2(b) (Early Termination); or
by ESCO for the Owner’s material default in accordance with Clause ‎8.2(c) (Early Termination),
the Owner shall pay to ESCO, as ESCO’s sole compensation arising out of such termination, a pro rata portion of the DFS Fee equivalent to that proportion of the Services that have been completed as at the date of the notice of termination, which portion shall be established on an open book basis to the satisfaction of the Owner.
(b) If these T&Cs are terminated at any time following the delivery of the DFS Report:
(i) in accordance with Clause ‎‎8.2(a) (Early Termination), unless during the negotiation of the ESPC, ESCO proposed material amendments to the Agreed Form ESPC; 
(ii) by the Owner in accordance with Clause ‎8.2(a) (Early Termination); or
(iii) by ESCO for the Owner’s material default in accordance with Clause ‎8.2(c) (Early Termination),
the Owner shall pay to ESCO as ESCO’s sole compensation arising out of such termination, the DFS Fee.
(c) If these T&Cs are terminated for any reason except as set out in Clauses 8.3(a) or (b), ESCO shall have no entitlement to be paid the DFS Fee or any other compensation arising out of such termination.
8.4 [bookmark: _Ref372082402]Continuing Liability
Expiry or termination of these T&Cs for any reason shall not affect any accrued rights of the Parties.
9. [bookmark: _Toc434998097][bookmark: _Ref372989890][bookmark: _Toc373000173][bookmark: _Ref384985112][bookmark: _Ref384985942][bookmark: _Ref384985946][bookmark: _Ref372082407]Limitation of Liability
9.1 Exclusion of Consequential Losses
Neither Party shall be liable to the other for Consequential Loss save for Consequential Loss:
(a) covered by an indemnity in favour of a third party in accordance with Clause ‎7.1 (Indemnification); or
(b) resulting from such Party’s fraud, wilful misconduct or breach of Clause ‎11.2 (Confidentiality and Privacy). 
9.2 [bookmark: _Ref373077181]Limitation of ESCO’s Liability 
(a) [bookmark: _Ref372532912]Subject to Clause ‎9.2(b), ESCO’s maximum liability under these T&Cs, shall not exceed one hundred per cent (100%) of the DFS Fee].
(b) [bookmark: _Ref372532873]The limitations of ESCO’s liability in Clause ‎9.2(a) shall not apply to or be reduced by:
(i) acts of fraud or wilful misconduct by ESCO, its subcontractors or personnel;
(ii) ESCO’s liability in accordance with Clause ‎6.3 (Intellectual Property Indemnity); and 
(iii) amounts reasonably recoverable by ESCO under the insurance policies required to be procured by ESCO in accordance with Clause ‎7 (Indemnification; Insurance) or which would have been recoverable but for a vitiating act or failure to insure by ESCO. In that event the maximum cap shall not exceed in aggregate 11.2 (a) and 11.2 (b) (iii) 200% of the DFS fee.
(iv) beyond the aforesaid limits and caps as defined in Article 9, the Owner and their insurers shall waive any claim against ESCO and its insurers.
10. [bookmark: _Toc434998098][bookmark: _Ref372082408]Governing Law and Resolution of Disputes 
10.1 Governing Law 
These T&Cs shall be construed in accordance with the plain meaning of its terms and shall be interpreted in all respects in accordance with and governed by the laws of The Kingdom.
10.2 [bookmark: _Ref384902208]Dispute Resolution
(a) If a dispute of any kind whatsoever arises between the Owner and ESCO in connection with, or arising out of, these T&Cs (which shall include any dispute with respect to any notice, decision, determination, instruction, approval or consent (or any lack thereof) or certificate of, or any exercise of authority or discretion (or failure to exercise any such authority or discretion) by, as the case may be, the Owner or ESCO, whether during, before or after suspension or termination of these T&Cs, either Party may notify the other Party of the existence of such dispute, and the Owner and ESCO shall use their reasonable efforts to settle amicably such dispute. 
(b) Unless settled amicably, any dispute shall be finally settled by the Saudi Center for Commercial Arbitration (SCCA) in accordance with its arbitration rules and the following shall apply:
the arbitration shall be conducted in English and all documents submitted or produced as a result of such Dispute shall be in English;
the Parties shall not be restricted in their choice of arbitrator and shall not be restricted to the panel prepared by the SCCA;
the arbitration shall be conducted by three (3) Arbitrators (each an “Arbitrator” and when conducting proceedings together, an “Arbitral Panel”) or, if the Parties so agree, by one (1) Arbitrator, in each case appointed in accordance with the Rules;
each Arbitrator shall be suitably qualified regarding the nature of the Dispute and the third arbitrator in an Arbitral Panel or the single Arbitrator, as the case may be shall be a qualified lawyer;
if the Parties are unable to reach agreement on the identity of any Arbitrator within twenty (20) days of the dispute being referred to arbitration, then such Arbitrator shall be appointed in accordance with the Rules;
a person will not be qualified to be appointed as an Arbitrator if he is or has at any time been an employee or agent of either of the Parties, or is or has been a consultant or counsel to any of them or is a member of a firm that has been so engaged and neither the third arbitrator in an Arbitral Panel or the single Arbitrator, as  the case may be shall have the nationality of either Party; and
all determinations of the Arbitral Panel or, as the case may be, the Arbitrator, shall be final and binding on the Parties and will be promptly implemented and given effect to by them, will (to the fullest extent permitted by Applicable Law) not be subject to judicial appeal or review (all rights to which the Parties hereby waive).
11. [bookmark: _Toc434998100]Miscellaneous 
11.1 [bookmark: _Ref385176595][bookmark: _Ref373069470][bookmark: _Ref372082419][bookmark: _Ref325109004][bookmark: _Toc337505523]Assignment
Neither Party may assign or otherwise transfer its rights and/or obligations under these T&Cs without the prior written consent of the other Party. 
11.2 [bookmark: _Ref372082362]Confidentiality and Privacy
(a) [bookmark: _Ref372082363]The Parties each agree not to disclose any information confidential to the other Party disclosed in accordance with these T&Cs without the prior written consent of the other Party, except where such information is:
(i) [bookmark: _Ref372082364]publicly available other than through breach of these T&Cs;
(ii) [bookmark: _Ref372082365]lawfully known to the Party to which it is disclosed;
(iii) [bookmark: _Ref372082366]approved for release in writing by an authorised representative of the Party owning the information;
(iv) [bookmark: _Ref372082367]disclosed only to a Party’s employees, board members, auditors, insurers, lawyers, lenders or other Persons having a legitimate reason to know such information; or
(v) [bookmark: _Ref372082368]required by law to be disclosed.
(b) [bookmark: _Ref372082378]Promptly upon the expiration of the Term, ESCO shall return the Material and the Contract Material to the Owner. 
(c) The obligations set out in this Clause ‎11.2 will survive the expiry or earlier termination of these T&Cs.
11.3 [bookmark: _Ref373009582]Amendment
No variation of these T&Cs shall be valid unless it is in writing and signed by or on behalf of each of the Parties.
11.4 Language
(a) These T&Cs, the DFS Report and all related documents, instruments and other materials relating hereto (including notices) shall be in English. 
(b) Both Parties shall ensure that each member of its personnel and, in the case of ESCO, each member of its subcontractor’s personnel, who may be required to communicate with representatives of the Parties from time to time as part of the performance of their duties, is able to converse in the English  language.
(c) ESCO shall, and shall require that its subcontractor shall, maintain all material project records in the English language. 
Business Ethics and Compliance
For the purpose of this Clause 11.5:
“Party” and "Parties" shall include not only the Parties themselves, but also their respective employees, managers, directors, and representatives.
“Ultimate Beneficial Owner” shall mean any natural person who ultimately either holds, directly or indirectly, 25% or more of the voting rights or share capital, or exercises controlling power over the Party’s management or administration bodies or over the Party’s General Assembly.
“Associated Person” shall mean any natural or legal person who performs services for or on behalf of a Party in connection with this Agreement, including but not limited to agents, sub-contractors, associates and consultants, partners and collaborators in joint ventures, majority or wholly owned subsidiary companies.
“Sanction Laws” shall mean (i) any sanctions, prohibitions or requirements imposed by any executive order or by any sanctions program administered by the U.S. Department of the Treasury Office of Foreign Assets Control (“OFAC”), (ii) any sanctions or requirements imposed under similar laws or regulations enacted by the United Nations Security Council, The European Union or any of its Member States, Her Majesty Treasury or other relevant sanctions authority.
“Sanctioned Party” shall mean any person or entity subject to trade control or sanctions restrictions under lists maintained by the United States, the European Union, the United Nations, or other countries, including, but not limited to, the EU list of sanctioned parties, the U.S. lists of Specially Designated Nationals and Blocked Persons, Foreign Sanctions Evaders, Denied Parties, Debarred Parties, the U.S. Entities Lists, sanctioned parties under the U.S. State Department's Nonproliferation Sanctions programs, and equivalent lists of restricted or prohibited parties maintained under applicable laws of other countries.
“Anti-Corruption Laws” shall mean all laws, rules and regulations of any jurisdiction applicable to the Parties relating to bribery or corruption, including the U.K. Bribery Act, La Loi sur la Transparence, La Lutte Contre la Corruption et la Modernisation de la Vie Economique of France dated 9 December 2016 and other applicable laws enacted to comply with the OECD Convention dated 17 December 1997 on Combating Bribery of Foreign Public Officials in International Business Transactions and the United Nations Convention against Corruption dated 31 October 2003.
“Anti-Money Laundering and Financing of Terrorism Laws” shall mean any laws, rules, and regulations of any jurisdiction applicable to the Parties (i) enacted to comply with the FATF’s International Standards on Combating Money Laundering and the Financing of Terrorism and Proliferation (“The FATF Recommendations”) dated February 2012, as updated October 2015 (ii) having a similar object.
“Conflict Of Interest” shall mean any link or relation (commercial, financial, intellectual property, personal relationships with individuals or organizations) of a Party, or any of its beneficial(s) owner(s), subsidiary(ies) or Associated person(s) that improperly influence or could improperly influence the performance of the Parties official duties and responsibilities in connection with the application of this Agreement.
In connection with this Agreement, each Party represents and warrants that at the date of its entering into force and for the whole duration of this Agreement:
it is familiar with and agree to comply with any applicable Anticorruption Laws, Sanctions Laws and Anti-Money Laundering and Financing of Terrorism Laws; 
to the best of its knowledge, any information provided to the other Party in the applicable Business Partner Compliance Questionnaire is factually correct and complete at the time of its signature and its remit to the other Party. Furthermore, each Party acknowledges that any material inaccuracy or omission in said questionnaire constitutes a material breach under Article 8.2 above;
it has not and will not, directly or indirectly, offer(ed), promise(d), give(n), authorize(d), solicit(ed), accept(ed) any undue pecuniary or other advantage of any kind in any way in connection with this Agreement and that it has taken reasonable measures to prevent any Associated person, from doing so;
neither it nor any of its Ultimate Beneficial(s) Owner(s) or subsidiaries, or, to the best knowledge of such Party, any Associated person of such parties, is, or is owned or controlled by a Sanctioned Party, nor has engaged or is engaging in dealings, transactions, or any contractual relationship involving any Sanctioned Party and sanctioned country in connection with this Agreement, in each case where such dealings, transactions or any contractual relationship would violate Sanctions Laws;
neither it nor any of its Ultimate Beneficial(s) Owner(s) have been, directly or indirectly, involved in any corrupt acts nor have they been prosecuted, convicted, or entered into any Settlement in relation to, or otherwise held legally liable for, any corrupt acts at any stage within the past ten (10) years , nor do they appear on any list of contractors or individuals debarred from tendering or participating in any project funded by the World Bank or any other multilateral or bilateral aid agency;
It has not had any of its funds or assets seized or forfeited in the pursuant to any applicable Anti-Money Laundering and Financing of Terrorism Laws, Anti-corruption Laws, and Sanction Laws;
It is not subject to a final administrative or judicial decision that results in the prohibition to enter into any agreements with governmental financial institutions or with the public administration, or to receive incentives, subsidies, grants, donations or loans from governmental bodies or entities and public or government-controlled financial institutions, as a consequence of unlawful acts defined by law;
it has kept and will keep, pursuant to the provisions applicable to the parties, complete and accurate records of all transactions and such records shall state in reasonable detail the purpose of each expense and the receipt and distribution of assets;
it has not and will not use the relationship with the other Party and its legal business entities to knowingly disguise the origin or the destination of illegally obtained resources, or to finance illegal activities, or to violate or evade applicable Sanctions laws, directly or indirectly;
it shall cooperate in good faith towards the good implementation of this Agreement and in compliance with all Applicable Laws. 
in the event that a Party engages any third party in relation to any activity connected with this Agreement (including, without limitation, where such Party subcontracts any work to any third party), it shall ensure that:
provisions equivalent to this Clause 14.15 are included within the contract or terms of engagement under which that third party is appointed to carry out the relevant activity connected with this Agreement; and 
either Party shall be entitled to enforce the abovementioned provisions (as against the relevant third party) as if it were the Party responsible.
each Party shall notify the other Party immediately if, during the term of this Agreement, it becomes aware that:
there is any knowledge of a potential failure to honor any contractual obligation under this clause 14.15;
it or any of its Ultimate Beneficial Owners or any of its Associated Persons have or may have committed a prohibited act in connection with the performance of this Agreement;
it or any of its Ultimate Beneficial Owners or any of its Associated Persons is in any situation of Conflict of Interest;
it or any of its Ultimate Beneficial Owners or any of its Associated Persons are subject to any action (voluntary disclosure, investigation, prosecution) in connection with Anticorruption Laws, Anti Money Laundering and Financing Terrorism Law or Sanction Laws applicable, after the date of the remit of the Compliance Questionnaire, whether such action was caused by its own acts or by the acts of an Associated Person, insofar as such action could affect the good performance of the Agreement such as the refusal of a financing, an authorization, a service provided, an anticipated participation by third parties.





Schedule 1 [bookmark: _Ref372198943][bookmark: _Ref372198958][bookmark: _Toc434998101][bookmark: _Hlk69125125]
Summary of Contract Information[footnoteRef:8] [8:  	Note to Owner: The items in this Schedule 1 allow the Owner to set some basic parameters which ESCO must meet in preparing the DFS Report, if it so desires. Owner may prefer to give a range, rather than setting out exact figures. (As an alternative, Owner could leave it up to ESCO to make proposals in relation to these items in its DFS Report. Clause 2.8 of the T&Cs and Schedule 3 would need to be updated accordingly.)] 

	1. [bookmark: _Ref384806235]
	DFS Fee
	SAR [●][footnoteRef:9] [9:  	Note to Owner: Owner may wish to specify a DFS Fee, alternatively, this could be agreed with the ESCO and set out here, or the Owner may require ESCO to perform the Services and prepare the DFS Report free of charge, in which case this can be deleted.] 


	2. [bookmark: _Ref384806183]
	[Minimum Guaranteed Energy Savings] [footnoteRef:10] [10:  	Note to Owner: Delete for ASHRAE Level 1 contract or if facility owner requests an energy audit without any guaranteed savings.] 

	[●] kWh in each Guarantee Year

	3. [bookmark: _Ref384806213]
	Maximum Payback Period[footnoteRef:11] [11: 13 	Note to ESCO: ESCO shall propose an overall solution set with a blended Payback Period of not more than the Maximum Payback Period. That is, ESCO may include measures with individual payback periods of more than this, and others with less, as long as the overall Payback Period is no more than the Maximum Payback Period. I.e., the total of all proposed solutions must meet an average Payback Period of the Maximum Payback Period or less for the Project as a whole.] 

	[●] years[footnoteRef:12] [12: 14 	Note to Owner: Maximum Payback Period to be specified, e.g. “no more than 7 years”.] 


	4. [bookmark: _Ref384806259]
	Length of Performance Guarantee Period under ESPC
	[●] years[footnoteRef:13] [13: 15 	Note to Owner: Performance Guarantee Period to be no less than the Payback Period.] 

















Schedule 2 
Description of the Premises

The following premises will be considered in the energy audit and they have the following characteristics:
Location:
[List of the sites to be included in this contract]
Areas to be included in the energy audit:
[Details of any specific areas to be included or specifically excluded from the scope]
Occupants:
[Number of occupants]
Operating times:
[Operating days and hours]
Other characteristics:
[Any other relevant characteristics of the Premises]








Schedule 3 [bookmark: _Ref372082471][bookmark: _Ref372528388][bookmark: _Ref372528437][bookmark: _Ref384940058][bookmark: _Toc434998102]
Requirements for Study of the Premises and DFS Report 
1. [bookmark: _Ref372082473]Description of Scope of the Study of the Premises
The detailed study of the Premises shall be carried out having regard to the following requirements:
1.1 Access to and Operation at the Premises 
ESCO shall ensure that the Services satisfy and comply with the following requirements:
(a) ESCO shall comply with the access and security procedures notified by the Owner from time to time and keep the level of visibility (personnel, equipment and work) on the Premises to a minimum (in particular where it directly impacts upon occupants or members of the public);
(b) except as agreed with the Owner, supply services shall be maintained during normal operating hours for each occupant. Planned outages shall be approved in writing in advance by the Owner; and
(c) noise levels are to be kept at a minimum to avoid disruption to the Operations and/or the Premises or undue irritation to the comfort levels of occupants or members of the public. 
1.2 Investigations as Part of Services
As part of undertaking the detailed study of the Premises, ESCO shall carry out and report to the Owner in the DFS Report on the outcome of each of the following:
(a) [bookmark: _Ref372082474]Testing of Equipment, Energy Systems and Infrastructure
ESCO shall ensure that the activities involved in the Services will not adversely impact any part of the Premises and/or the Operations and shall keep the Owner informed of any testing intended to be performed. ESCO shall not perform any test, without receiving the Owner’s written approval of such tests in advance.
(b) [bookmark: _Ref372082475]Governmental Authorisations 
ESCO shall liaise with the relevant authorities and obtain and maintain all Governmental Authorisations.
(c) [bookmark: _Ref372082476]Review and Assessment of Current and Future User Needs
ESCO shall ensure that the current and future needs of users [and of Future Developments][footnoteRef:14] are met by liaising with and arranging meetings with the Owner (or any future occupants of the Premises). [14:  	Note to Owner: Delete if not required.] 

1.3 [bookmark: _Ref372082486]The Owner’s Additional Requirements 
ESCO shall investigate the potential for the implementation of alternative energy sources in the Premises.
2. Information Provided to ESCO on Existing Requirements
The Owner has provided to ESCO information in relation to the occupants’ existing requirements. Other information (including drawings and operations and maintenance manuals) shall be available from the Owner on reasonable request.
ESCO shall not rely on this information and shall ascertain its accuracy and adequacy for the purposes of the DFS Report and the ESPC.
3. [bookmark: _Ref372082489]Assessment of Energy Systems at the Premises
3.1 The DFS Report shall include detailed description of equipment, energy systems and infrastructure existing at the Premises, including without limitation:
(a) existing condition;
(b) operating methods;
(c) expected lifetime; 
(d) an analysis of the energy consumption and demand profile in the form set out in ‎Schedule 7 (Form of Base Year Energy Consumption Analysis); and
(e) a detailed description of the warranty and servicing arrangements which will apply to the existing equipment, energy systems and/or infrastructures and to the new equipment, energy systems and/or infrastructures installed.
3.2 In consultation with the Owner, ESCO shall categorise the performance of Services and implementation of the ESMs as to the impact (low/high) on the operation and maintenance of the Premises. ESCO shall provide alternative proposals and associated costs thereto for ESMs which have a highly adverse impact. Without limiting the above, cost comparisons are to be provided for the impact on after-hours and working-hours operations.
3.3 ESCO shall identify any areas that may impact the operations of the Premises as a result of availability (e.g. spare parts) or maintainability of the installed components of the ESMs or any other maintenance issue.
3.4 If feasible, ESCO shall consider segregation of the lighting circuits throughout the Premises to provide more flexibility in the switching of lighting circuits. An analysis of opportunities for this (including detailed advantages and disadvantages) shall be included in the DFS Report. 
3.5 ESCO shall ensure that all proposals maintain or improve existing service levels in all Premises, unless otherwise specifically agreed by the Owner, in particular in relation to environmental conditions such as ventilation rates, temperature, humidity, lighting levels and also including noise, reliability, security, convenience and the like.
1.7	All data recorded in relation to the DFS Report shall be recorded in a data entry form which shall form part of the DFS Report.
4. Identification and Description of ESMs
4.1 Each ESM shall be fully identified and described in detail in the DFS Report. This description shall include:
(a) the nature and intended purpose of each ESM, including whether it is a Mandatory ESM or an Optional ESM; 
(b) the estimated costs of implementing each ESM;
(c) the expected life of each ESM;
(d) engineering summaries and detailed data sheets of each ESM;
(e) an outline of warranty and servicing arrangements to apply to each ESM;
(f) the projected Energy Savings, Energy Cost Savings, Additional O&M Costs resulting from each ESM and, in aggregate, the projected Energy Cost Savings from all ESMs together with a breakdown of how these figures are calculated and supported, including any assumptions upon which they are based; 
(g) a detailed description of the extent to which the operation and maintenance of the Premises and life cycle of existing equipment on the Premises will be impacted by the implementation of the ESMs; 
(h) an estimate of the cost of any maintenance work that ESCO recommends to be undertaken prior to or during the implementation of the ESMs. Maintenance proposals should be prepared on the basis that the work is capable of being performed by third parties as well as by ESCO;
(i) the impact of the ESMs on the energy consumption and demand profile of each site on the Premises and on the space conditions of the facilities on the Premises;
(j) the impact of each ESM on the built and natural environment;
(k) [how the ESMs address and/or take into account the Future Developments;][footnoteRef:15] [15:  	Note to Owner: Delete if not required.] 

(l) full details of the extent (if any) of the ESMs’ impact on service maintenance contracts currently in place in relation to the Premises;
(m) a list of: (A) all new equipment which is to be installed to implement the ESMs together with an estimate of the expected lifetime of such new equipment, which shall be at least double the length of the Performance Guarantee Period; (B) engineering summaries; and (C) detailed equipment data sheets; and
(n) a detailed description of any adverse impacts of the ESMs or the modifications proposed by ESCO on the Operations and/or the Premises and the nature and extent of ESCO’s proposed measures to eliminate or mitigate such impacts.
4.2 Relationships between the impact of each ESM on other ESMs and the Owner’s existing equipment are to be described in detail. 

5. Preliminary Design Brief
The DFS Report shall include a preliminary design brief for the ESMs (to be further developed and implemented during the ESM Implementation Period).
6. Proposals for ESPC
The DFS Report shall include:
6.1 ESCO’s proposals as to and detailed calculations of: 
(a) the ESM Works Price [(which shall incorporate the DFS Fee)][footnoteRef:16];  [16:  	Note to Owner: Delete if not applicable.] 

(b) the Measurement and Verification Services Fees; 
(c) the Maintenance Services Fees;
(d) the Additional O&M Costs; 
(e) [bookmark: _Ref372082492]the Measurement and Verification Plan; 
(f) Guaranteed Energy Savings (which shall be equal to the aggregate of the Energy Savings that would result from implementation of the proposed ESMs); and
(g) Guaranteed Energy Cost Savings (which shall be based on ESCO’s proposals as to ESM Works Price and the Guaranteed Energy Savings).
6.2 [bookmark: _Ref372082493]an outline of the methodology in calculating the above fees, costs and savings (including any assumptions (e.g. unit cost of lamp replacement, hourly rate of maintenance labour);
6.3 an outline of training programmes and instructions to the Owner’s staff and Premises managers, including co-operation required from them; and 
6.4 [bookmark: _Ref372082494]a detailed description of the impact on the existing equipment’s operation and maintenance requirements and estimated costs. 
7. Total Project Cost
The Total Project Cost and Payback Period for the ESMs shall be included in the DFS Report. The Total Project Cost shall be calculated using the following formula:  

Where: 
“ESM WP” denotes the Proposed ESM Works Price; 
“MVF” denotes the Proposed Measurement and Verification Services Fees over the Performance Guarantee Period; and 
“OM” denotes the Additional O&M Costs 


Schedule 4 [bookmark: _Ref372478986][bookmark: _Ref372479007][bookmark: _Ref373068780][bookmark: _Toc434998108]
Sample Measurement and Verification Plan[footnoteRef:17] [17:  NOTE TO DRAFT: To be discussed if this can be standardized for the private sector?] 

Sample M&V Plan
[bookmark: _Toc390510926][bookmark: _Toc390670160]Note: The Measurement and Verification Plan shall be consistent with the International Performance Measurement and Verification Protocol (IPMVP) and shall reflect all the concepts and definitions in the ESPC. This Schedule 4 sets out the sample Measurement and Verification Plan to be developed by ESCO and which, following agreement with the Owner and negotiation of the ESPC, will be Schedule 12 to the ESPC. 
The sample set out below is a sample based on Option C of the IPMVP. ESCO may, however, propose such other IPMVP Option(s) that they deem appropriate.
***
Multiple solutions are to be implemented at the site, including lighting and HVAC upgrades controls. As these solutions are expected to deliver a substantial proportional saving across the building, the savings will be verified at a whole of building level using building utility meters. Additionally, the works are expected to deliver a reduction in the maximum electrical demand for the site. Note all savings and baseline figures below refer to site totals.
Terms used but not defined herein or the T&Cs shall have the meaning given to them in the IPMVP.
1. Energy Cost Savings
(a) Energy Savings:
Energy Savings = [●] (note: this is a blended saving including peak and off-peak savings used when regression analysis is being undertaken on whole site usage. Assumptions regarding the split of peak to off-peak usage are explained in the ‘extrapolations/calculations’ section below)
(b) All other savings:
(i) Annual demand charge saving (kW) =  [●]
(ii) Annual demand charge cost saving = SAR[●]
(c) Energy Cost Savings
Energy Cost Savings = SAR[●] (∑(Energy Savings x Agreed Energy Tariff)
2. Utility Consumption Savings Methodology (Variable Verification)
Energy Savings = base year electricity usage (kWh) – future year electricity usage (kWh) + electricity baseline adjustment factors
	Variables
	Description
	Baseline
	Post-implementation

	
	
	Measured
	Stipul-ated
	Measured
	Stipul-ated

	
	
	Sample
	Full
	
	Sample
	Full
	

	1
	Annual site electricity use
	
	X
	
	
	X
	



3. Baseline Variables Specification
(a) Already measured (i.e. during detailed study of the Premises)
Pre-installation annual site electricity use: xxxx kWh. This was based on the past 12 months of site electricity usage ([●] date to [●] date) measured from the site meter [insert meter ID number/s], validated by its consistency with electricity usage in the previous 24 months, and confirmed by staff operators that there were no significant unusual events in this year that would lead to a non-representative baseline.
(b) Stipulated (not measured)
Not applicable.
4. Post-implementation Variables
(a) To be measured 
Post-installation annual site electricity use: [●] kWh. Data from the site meter [insert meter ID number/s] will be measured annually for [enter contract period length] and compared to the baseline usage adjusted based on the adjustment factors.
(b) Stipulated (not measured)
Not applicable.
5. Baseline Adjustment Factors
Electricity baseline adjustment factors = [enter value [in kWh per CCD]]*∆CDD + [enter value [in kWh per HDD]]*∆HDD + [enter value [in kWh per OH]]*∆OH + [enter value [in kWh per VR]]*∆VR + other agreed electricity adjustment variables
Where:
· ∆CDD = change in annual Cooling Degree Days = Future year CDD – Base year CDD,  where Base year CDD = xxxx [refer to … data or table attached]
· ∆HDD = change in annual Heating Degree Days = Future year HDD – Base year HDD, where Base year HDD = xxxx [refer to … data or table attached]
· ∆OH = Change in operating hours = Future year OH – Base year OH, where Base year OH = xxx [stipulate  how this figure was arrived at. e.g. discussions with staff/operators]
· ∆VR = Change in vacancy rate = Future year vacancy rate – Base year vacancy rate, where Base yer vacancy rate = xxxxx m2 x days. [stipulate  how this figure was arrived at. e.g. discussions with staff/operators]
· Other agreed adjustment variables are any other variable that may impact the electricity usage of the building and should be taken into account. This may include changes to plant and equipment, and changes in office equipment (e.g. more computers, monitors, fridges, etc). For these variables it is not possible to forecast the potential impact. Instead, any significant changes such as these will be assessed (e.g. measured, calculated) at the time the ESCO becomes aware of them, and the customer will be notified of the type and degree of the adjustment factor. If there is disagreement on the extent of the adjustment factor, the standard contract dispute resolution process may take effect.
6. Extrapolations / (Regression) Calculations
[Insert details for the regression analysis that was performed to determine the degree of adjustment for each baseline adjustment variable mentioned in the section above. Include a chart plotting the correlation and details of the R2 value, etc.]
[Insert details of assumptions relating to the split of peak versus off-peak electricity usage (and savings), including justifications.]
7. Commissioning / Tracking Performance
Annual reporting over the Term will identify any issues regarding operations and performance.
8. Information to be Provided by the Owner
(a) The Owner to provide a quarterly report detailing the sites operations over the previous quarter, including details of:
(i) electricity bills for the period;
(ii) operating hours of the Premises;
(iii) room booking hours – all conference rooms; and
(iv) vacant areas and duration of vacancy (if any).
(b) ESCO will also be provided with access to interval electricity data directly from the Owner’s electricity retailer.
9. Reporting by the ESCO
(a) The Energy Audit Report.
(b) Once-off report verifying that the maximum demand rate has been negotiated with the electricity retailer. This will be provided within 3 months of works being completed.


Schedule 5 [bookmark: _Ref372628223][bookmark: _Ref372628253][bookmark: _Ref372637237][bookmark: _Ref372637253][bookmark: _Toc434998109]
Form of Energy Savings Performance Contract
Schedule 6 [bookmark: _Ref384629310][bookmark: _Toc434998110]
Future Developments[footnoteRef:18] [18:  	Note to Owner: Delete if not required.
If required, Owner to set out all information available and relevant to any Future Developments.] 


[Owner to insert]
Schedule 7 [bookmark: _Toc434998112][bookmark: _Ref449793501]
Form of Base Year Energy Consumption Analysis
Note: A technically sound energy usage baseline and a project-specific energy baseline provide critical starting points for accurate projection of potential energy savings as well as for measurement after retrofits. The baseline must establish how much electricity a building or building end-use can be expected to use over a representative twelve (12) month period. It should also factor in the impact of independent variables such as weather, occupancy, and operating hours on the building’s or building end-use’s energy use. 
Baselining and the presentation of measured energy use of buildings shall be applied in accordance with Good Industry Practice, ASHRAE Standards and the relevant provisions of the T&Cs and ESPC.
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